The Google Library Project
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I. Introduction.

In the Fall of 2005, two copyright lawsuits were filed in the Southern District of New York, alleging that the Google Library Project, now called Google Book Search, infringed the rights of authors and publishers.
  In a nutshell, the Library Project involves Google’s unlawful creation of its own virtual library of published books.  Through digital reproduction, Google copies onto its servers the entire text of millions of books currently sitting on the shelves of certain participating libraries
 in order to make the contents of the books searchable online.  It is undisputed that Google will profit from this library, with not a penny going to the authors or publishers as copyright owners of the copied works.  For that reason, the leading groups representing authors and publishers believe that the basic purpose of the copyright law – to incentivize the creation of original works of authorship by giving certain exclusive rights of exploitation to the authors – is plainly thwarted by the Library Project.

Whether Google may create its virtual library without the permission of the owners of the copyrights in these books has been a hotly debated topic for some time now.  Much has been written about it, not only in law reviews
 but also in the mainstream media.
  The legal issues also are regularly debated at a host of conferences.

Proponents of the Google Library Project acknowledge that its implementation would be infringing but for the “fair use” doctrine that is codified in Section 107 of the Copyright Act.  They have made essentially three points to support their view that Google’s creation and use of its virtual library should be regarded as fair use of the copyrighted works involved.

First, they emphasize that making the contents of millions of books available for online searching will benefit the general public enormously.  Let’s call this the “greater good” argument.

Second, they argue that, particularly with respect to certain older books, it is very difficult, and sometimes impossible, for Google or anyone else to identify the rightsholders in order to seek the permission required to reproduce such works.  (Does the publisher still own the rights or have the rights reverted to the author?  Is the author alive?  If not, can heirs be located?)  Because millions of books fall into this category, Google Library Project proponents claim that the project is simply too large to proceed on a “permission first, copy later” basis.  Let’s call this the “scalability” argument.

Third, they contend that, because only “snippets” of text are displayed in response to user search queries (unless the work is in the public domain or permission from the copyright owner has been obtained), the end product is analogous to Google Image Search, the purpose of which is to locate and retrieve queried images from websites in the form of thumbnail-size versions.  In further support of this argument, they analogize Google Library to a “souped up,” 21st Century “index”.  This we’ll call the “transformative use” argument.

In AAP’s view, each of these three arguments glosses over fundamental issues and/or principles of copyright law.

First, AAP believes that an accurate “public benefit” analysis cuts in favor of allowing the copyright owner to exploit original works of authorship in new – and increasingly important – markets.  Online copies of books and online searching are new parts of a traditional market for publishers, one for which sales and licensing revenue generate royalties that help to support the creators of new works.

Thus, although AAP does not dispute that there is a public benefit in Google making books searchable online, it is really no different than the enormous benefit that always has been associated with the creation of public, university and other libraries that facilitate searching the contents of books.  Libraries, however, are not allowed to systematically make digital copies of their entire collections – whether for research, indexing or educational purposes – without compensation to copyright holders.  In fact, a specific provision of the Copyright Act, the library exception found at 17 U.S.C. 108(g), prohibits such conduct, which reinforces the view that the systematic reproduction of library collections is not otherwise permitted under the fair use provision of Section 107.  The “greater good” argument leaves out the publishers’ side of the scale:  Why should Google, an unabashedly for-profit enterprise, be allowed to reap the exclusive commercial benefit of massive digitization of copyright owners’ books?  Why should it be able to achieve indirectly what Congress, after much debate, decided even non‑profit public libraries are prohibited from doing directly?

Second, as for the scalability argument, AAP recognizes that tracking down certain rightsholders for older books is difficult, which is one of the reasons AAP has been working hard, with library and other constituencies, to support enactment of “orphan works” legislation to address that problem.

Whatever the merits of the scalability argument as an abstract policy issue, the undisputed fact is that, in the lawsuit before Judge Sprizzo, five specific copyright owners have (i) identified themselves for Google, (ii) put Google on notice that they claim rights in their respective catalog of copyrighted works, and (iii) repeatedly and plainly objected to having those works scanned for inclusion in Google’s vast proprietary digital library.  Google’s refusal to confirm that it would exclude those publishers’ works from the scanning process, unless publishers specifically complied with Google’s unilaterally imposed opt-out system,
 compelled the publishers to file their lawsuit – when they felt they had no other choice.  Moreover, far from there being any massive market failure in this instance, AAP and specific publishers negotiated for months with Google over the Library Project, attempting to develop plans that would ease the burdens of clearing the necessary rights.  Google summarily dismissed these efforts.

Third, as for the transformative use argument, Google does nothing transformative with the books it copies into its virtual library.  Google’s argument in this regard flies in the face of numerous cases holding that taking a work originally created in one medium and reproducing it in a new medium (“medium-shifting”) does not constitute a transformative or productive use for purposes of the “fair use “analysis.  The original “Library Project” moniker was an apt name because Google literally copies, cover-to-cover, books originally distributed in print copies, so that Google can have a digital library for online research purposes.  The participating “brick and mortar” libraries, however, already offer a host of research options, including online indices.
  Google adds no new copyrightable expression when it makes those books searchable via its proprietary database.  Google only provides an online tool to search and display the contents of books, and thus is involved in medium-shifting, pure and simple.  Euphemistic references to Google making an “index” copy obscure the undisputed fact that Google is not “indexing” the works, but is copying their entire expressive contents in order to be able to display various segments and amounts of those contents in response to queries made on its search engine.  For purposes of a fair use analysis, Google no more transforms the works it copies onto its servers than a short story is transformed when included in an anthology, or a periodical is when included on a spool of microfilm with other periodicals.  No case stands for the proposition that the compilation of all the books in a library for purposes of electronic searching is a transformative use of those books.

I will come back to each of these points a bit later in this article.  Before I do, a further review of facts relevant to this dispute will help readers to better understand how far beyond its intended boundaries the proponents of Google’s Library Project seek to push the concept of fair use in attempting to characterize that enterprise as non-infringing.

II. The Facts.

Google begins by making not just one, but several exact digital reproductions of all books included in the Library Project.  As evidenced by its contract agreement with the University of Michigan, these reproductions will apparently include a digital copy of each scanned book that is made by Google for delivery to the participating library that lent the book to Google in the first place, effectively constituting a commercial consideration paid to the libraries for allowing the books in their collection to be copied by Google.

Other copies also reside on Google’s servers.  Although it is not yet clear, it appears that, in addition to the originally scanned copy, a separate machine-readable version is created for search purposes.  In either event, it is undisputed that the digital copies being made reproduce each and every word of the original text in every book selected for inclusion in the search engine database.

In response to a user search query, these copies are searched and, depending upon whether the work is in or out of copyright, in or out of print, and in or out of Google’s companion Partner Program,
 either “snippets,” full pages, or an entire work is retrieved and displayed.  If the work is in the public domain, the entire scanned copy is made available to the user.  If the work is scanned into Google’s database pursuant to the consensual Partner Program, as much of the work is displayed as the publisher’s grant of permission allows.

If, however, the book is not part of the Partner Program, but still protected by copyright, Google claims it will only allow the user to see up to three “snippets,” consisting of a few sentences of text appearing around the search term.  This is the category of works that lies at the heart of the lawsuit and is the key to Google’s “scalability” argument.

Google argues that, because there are so many works that are out of print and with copyright owners difficult to track down, it should be allowed, under the “fair use” doctrine, to scan all works in the first instance, so long as it does not display to end users any works for which an owner has affirmatively “opted out.”  Put another way, Google has decided that its need to stock its virtual library quickly and efficiently means that fair use should always permit an initial scan to be made and kept, apparently even for works for which the copyright owner has expressly opted out.  Any other approach, Google argues, is too time consuming and burdensome.  In its view, if the initial scanned copy simply resides on its servers, or within the bowels of a participating library, as part of a “dark archive” that is never accessible to end users, there is no resulting infringement or harm to the copyright owner.

Finally, there are the commercial aspects of the Library Project.  Although it continually emphasizes the public benefits of its Library Project, Google has been much less forthcoming about the enormous commercial benefit it will enjoy from its acquisition of this added content.  For example, Google reportedly has taken the position that it won’t offer advertising alongside search results.
  In fact, Google currently displays “sponsored links” whenever users run search queries, regardless of whether they retrieve works for which no permissions have been granted.[image: image1.png]=181
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Yet, even if Google refrains from posting advertisements directly adjacent to search results that refer to the contents of books copied under the Library Project, one cannot fail to appreciate that the Library Project, like the Partner Program and Book Search overall, directly promotes Google’s search engine and thereby boosts its revenue-generating capabilities.

Google’s ability to use the scanned book contents to respond to search queries significantly distinguishes its search capabilities in the consumer marketplace from those of Microsoft, Yahoo and other competing search engines whose databases for responding to search queries are basically limited to the same website content that all search engines collect and index through web-crawling activity.  With nearly all of Google’s revenues coming from its sales of advertising in connection with its search engine operations, Google can now boast to potential advertising clients that adding the complete contents of millions of published books to its responsive database will encourage consumers to choose Google’s search engine over its competitors, and consequently give them “more bang” from their advertising dollars in terms of expected viewers.

Moreover, regardless of advertising revenue, Google commercially exploits the user data it collects whenever users conduct searches using its search engine.  By contrast, not a cent from Google’s exploitation of copyright owners’ books is shared with them – in direct contravention of the constitutional copyright bargain.

III. Fair Use Analysis.

This brings us to the core issue:  Under the current state of the law, can a commercial entity like Google stock the shelves of its for-profit, virtual library without paying for a single volume under the four-factor analysis set forth in 17 U.S.C. § 107?  Applying those factors, AAP believes the answer is a resounding and unequivocal “NO!”

1. Purpose and Character of the Use.

When applying the “purpose and character” factor, courts ask at least two questions.  The first question is whether the unauthorized use is commercial in nature:  Does the user “stand[  ] to profit from the exploitation of the copyrighted material without paying the customary price”?
  The second question is, regardless of how the commerciality question is resolved, whether the user has added “something new, with a further purpose or different character, altering the first with new expression, meaning or message.”

Properly viewed, the commerciality inquiry isn’t so much a question of whether the use is commercial or not – many permissible unauthorized uses are.
  Rather, it looks to whether other, similarly situated users customarily pay to exploit the work, as opposed to the defendant, who has not paid for the use but generates significant revenues as a result.
  Google doubtless will argue that the norm, at least in the search engine world, is that no one pays to crawl the web and create an index of sites responsive to search requests.  That, of course, ignores significant distinctions between the online world and all other markets.  Of course, though web crawling is arguably authorized by an “implied license,” no such permission can be implied where publishers have objected so vociferously to Google’s copying.  Indeed, for years, the norm in the publishing industry has been that, in certain markets, even uses of book excerpts, let alone entire reproductions, have generally been the subject of royalty-bearing license agreements.

As for whether Google’s use is transformative, it is fairly clear, at least in the Second Circuit, that the shifting of unauthorized copies from one medium to another does not constitute a transformative use.
  In fact, it is inconsistent with the medium-neutral design of the Copyright Act to conclude that a work first published in print has in any way been “transformed” – either when it is digitally scanned to make it searchable, along with other books, in a digital environment or, for example, when it has been copied into microform, to facilitate storage, handling and accessibility.  Because literary works, such as books, are protected under copyright “regardless of the material objects . . . in which they are embodied,”
 it makes no sense to consider medium-shifting alone to be transformative, given that the content remains exactly the same.

In the Texaco case, the Second Circuit’s analysis as to whether the institutional photocopying at issue constituted fair use made exactly this point.
  You’ll remember that Texaco defended its photocopying of scientific journal articles, in part, on the grounds that photocopies of individual articles were a much more usable format for the laboratory:  less bulky than entire journals, conducive to marginalia and eliminating the risk of damage from lab accidents to the original.  The Court was not persuaded, pointing out that simply transforming “the material object” in which a work is embodied does not transform the work itself.

Texaco also is relevant because it held that the concept of transformative use “would be extended beyond all recognition” if applied to photocopies simply because they were made to facilitate research.
  To illustrate that point, the Court posited, then rejected, the “fair use” defense being asserted by newspapers and schools to justify their archival copying of entire books on the grounds that they were involved, respectively, in the beneficial activities of news reporting and scholarship.  It is difficult to see how Google will distinguish itself from those hypothetical businesses.

2. Nature of the Copyrighted Work.

The application of this factor to the Library Project will be somewhat novel because, by definition, it contemplates a work-by-work analysis, not a wholesale “truckload” approach.  Of course, to the extent that truly creative works of fiction, poetry or the like are being copied by Google, the traditional analysis should tip this factor in favor of the copyright owner.
  Curiously, however, with respect to factual works, where the non-copyrightable nature of much of the content traditionally tends to tip this factor in favor of the user, the nature of the Library Project makes it likely that the retrieval of particular copyrighted expression in response to a search request will count against Google.  This wrinkle in the traditional analysis is appropriate here because, when parts of a work are retrieved precisely because they satisfy the user’s interest in the work, the use of those portions is more likely to entirely supplant the need for the user to acquire or even consult the original work in its entirety and, indeed, those portions may, for that particular use and user, constitute the “heart of the work.”

In this particular case, however, there may be an even more important question to be considered under the “nature of the work” factor:  Whether the books at issue actually justify Google’s “scalability” argument.  It is here that Google will have a particularly difficult time.  It is one thing to make the scalability argument in the abstract, as Prof. Lessig, my colleague on some recent panels, is fond of doing.  He often speaks of huge numbers of books, claiming that perhaps more than 18,000,000 works are at issue and that only 15%, at most, are in print and in copyright.
  Argued in that way, he skillfully advocates the public policy imperative of permitting the Library Project to go forward because, after all, even Google can’t afford to track down the millions of rightsholders from whom permission might be needed for the vast majority of books that are in copyright but out of print.

That sort of abstract policy-oriented argument is best left for Congress to consider.  The facts regarding the “fair use” issue before Judge Sprizzo are not nearly as broad.  Instead, they will concern the specific list of works that each of the five plaintiff publishers has placed before the Court.  In this case, the copyright owners have identified themselves and have expressed an interest in letting their works be included in the Library Project, provided that Google negotiates a reasonable arrangement for permission.

Moreover, although it varies from publisher to publisher, the notion of “out of print” no longer carries the same meaning it did even a decade ago.  The digital era has, among other things, made it far easier to reproduce older backlist titles “on demand” at a very low cost.  Just as Google can scan those older works at a fraction of the cost it originally took to make a print copy available to the public, so, too, can publishers who own the copyrights.

3. Portion Used in Relation to the Whole Work.

Proponents of Google Library emphasize that, for works protected by copyright, no more than “snippets” will be displayed to the end user, absent permission having been obtained for broader displays.  This looks at the issue from the wrong end of the telescope.

This litigation isn’t about what the end user sees, or what the end user does with the search results – it is about what Google copies and uses.  Throughout each step of the process in creating its virtual library, what Google copies and uses is the entire copyrighted work.  First, as noted, the entirety of the work is scanned.  Second, the searchable copy, the one that is reviewed for words matching the search request, is also the entire copyrighted work.  Third, by definition, Google must use the entire work in order to provide an accurate search service each time it generates a response to a user’s query, even if Google chooses to display only portions of the work in response.

Google’s proponents like to dismiss the significance of those complete copies by claiming that they are necessary to the end product and thus akin, in their view, to the intermediate copying cases out of the Ninth Circuit.
  They read those cases as standing for the proposition that the reproduction of entire works may be excused if the copying is for a “socially useful non-infringing end use.”

That, of course, begs the question:  Is the Library Project a non-infringing end use?  Moreover, the intermediate copying in those cases involved software and was therefore excused as “necessary to gain access to the unprotected functional elements” within the software in order to create new, copyrightable computer programs or facilitate interoperability with another device.
  That, of course, does not remotely describe the purpose of the copying here, which is solely to access and exploit original copyrighted content for its own inherent value.

Another point worth emphasizing is that, outside of the Internet search engine context, a court has never found fair use in connection with copies made for archival purposes.  Even the famous Sony Betamax case
 held only that time shifting of free, over-the-air television broadcasts was permissible.  It did not address the practice of “librarying” or archiving those broadcasts and there is ample reason to believe that systematic archiving of entire copyrighted works simply cannot be deemed a fair use.

Of course, in the context of Internet search engines, there are two cases in which reproduction and archiving of the entirety of copyrighted content found on web sites has been deemed a fair use:  Kelly v. Arriba Soft
 and Field v. Google.

Kelly, however, turned on an important distinction between the purposes for which Kelly created his copyrighted photographs – illustrative or aesthetic purposes – and the “information gathering techniques on the Internet” purposes for which Arriba’s search engine copied those photographs.
  The thumbnail images retrieved from Kelly’s website in response to search requests had a functional purpose:  they were deemed to improve “access to information on the Internet” without supplanting the artistic purposes for which Kelly created them in the first place.

Here, however, the books Google copies are not “on the Internet” to begin with.  They are in libraries, where they may be found through a variety of existing research tools and, indeed, have been found that way for generations.  Most importantly, Google and its users are using the copyrighted content available through the Library Project for exactly the same purpose as libraries do when they purchase books and as their patrons do when they use those books:  to obtain access to the expressive content of the books.  In other words, the market Google is usurping is the library market that publishers have always occupied.

This is a significant point because it was Kelly’s inability to show the existence of a market for thumbnail versions of his images that cut heavily against him.  When the existence of such a market has been proven, as it was in the recent Perfect 10 case,
 where small format images were being licensed for their expressive content, the creation of those images has been held to be not a fair use.

It is also worth noting that, in the Kelly case, Arriba did not retain the original images of Kelly’s works any longer than necessary to produce the thumbnail images, whereas, in its Library Project, Google of course is creating a massive virtual library in which it apparently will retain all digital copies of every scanned book indefinitely for its own proprietary use.

For these reasons, Kelly does not seem to bear much on the issues raised by the publishers’ lawsuit and Field seems even more irrelevant.  In Field, the court found that Google’s caching of website content was transformative and served different purposes than the website itself.
  Whatever the merits of that distinction, it has no applicability to the taking of books from a library shelf and making them accessible via Google’s servers for the same purposes for which they were purchased by the library to begin with.

4. The Effect on the Potential Market.

It is well-established that, in assessing market harm, courts consider “not only the extent of market harm caused by the particular actions of the alleged infringer, but also whether unrestricted and widespread conduct of the sort engaged in by the defendant . . . would result in a substantially adverse impact on the potential market for the original.”
  This also brings into focus the role of the libraries, and the library market, in this case.

Google plainly functions just like a library in that it provides the entire text of each work for reference purposes so that key passages may be found.  Libraries, however, are not permitted to systematically reproduce their entire collections in digital form for this purpose or any other.  In fact, that sort of copying was specifically carved out of the Section 108 library exception.  Accordingly, to the extent libraries want digital copies of the works in their collections, they would be required to obtain such copies, from publishers.  If, however, Google can provide those copies to libraries (as consideration for their participation) in lieu of the libraries negotiating with publishers, those copies plainly substitute for those that publishers could sell to the libraries.  This substitution, if it became widespread, would effectively leave publishers with exclusive rights to exploit their books only in traditional print markets, while permitting other commercial enterprises to exploit publishers’ books and their contents in online markets, including the online “search” market.

Alternatively, if the library does not want to purchase digital copies from publishers, it might simply negotiate licenses to make digital copies for itself.  Some have argued that there is no licensing market in this case,
 but have offered no explanation as to why they believe that is so – a contention that, in any event, the publishers clearly disproved when they unsuccessfully attempted to discuss developing licensing arrangements with Google before filing suit.  One cannot deny the existence of a market simply by refusing to negotiate a license.  Moreover, Google’s own Partner Program demonstrates otherwise – as do other similar programs such as Amazon’s Search Inside the Book and the plans of the Open Content Alliance.

This market for search is, quite plainly, one that publishers are exploiting – it is a real and potential market, well within their traditional sphere.  Under the law, they are entitled to participate in it.

IV. Conclusion.
Google’s supporters also make much of the innovation represented by the Library Project, and deride publishers for what they characterize as unfair demands for a piece of Google’s pie.  This is an interesting argument for two reasons.  First, by objecting to a demand for a “piece of the pie,” the argument acknowledges the overwhelming commercial nature of the Library Project: it may result in a very large pie, indeed.

Second, it ignores a more interesting, fundamental question:  What about the publishers’ innovation in investing in these books in the first instance, thereby promoting the creation of works Google deems valuable enough to add to its database?  As far as the AAP can tell, in every other instance in which Google has sought to add copyright-protected content from the analog realm to its servers, it has done so with permission.
  For copyright purposes, there simply is no difference between books, television shows, or any other content that is not created specifically for the Internet.  Google’s insatiable desire to grow should not come at the expense of the publishers, who are entitled to insist that Google obtain permission to stock its virtual library.  The copyright law and the public interest require nothing more – and nothing less.
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� 	Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984).


� 	Texaco, 60 F.3d at 924.


� 	336 F.2d 811 (9th Cir. 2003).


� 	412 F. Supp. 2d 1106 (D. Nev. 2006).


� 	Kelly, 336 F.2d at 819.


� 	Id. at 819-20.
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� 	412 F. Supp. 2d at 1118-19.
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