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CORPORATE DISCLOSURE STATEMENTS 

Pursuant to Federal Rules of Appellate Procedure 26.1 and Third Circuit 

Local Rule 26.1, the Association of American Publishers (“AAP”),  the International 

Association of Scientific, Technical and Medical Publishers (“STM”), and the 

Federation of American Societies for Experimental Biology (“FASEB”) (together, 

“Amici”) make the following disclosures:  

AAP is a non-profit trade association operated for the purpose of representing 

its book, journal, and education publisher members on matters of law and policy.  

AAP has no parent company, and no publicly held company owns any interest in the 

AAP.  

STM is registered as a non-profit membership association registered in the 

Netherlands as a “Stichting.”  STM has no parent company, and no publicly held 

company owns any interest in STM. 

FASEB is a non-profit federation of scientific societies that advances health 

and well-being by promoting research and education in biological and biomedical 

sciences through collaborative advocacy and service to our societies and their 

members.  FASEB has no parent company, and no publicly held company owns any 

interest in the FASEB. 
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The Association of American Publishers, Inc., the International Association 

of Scientific, Technical and Medical Publishers, and the Federation of American 

Societies for Experimental Biology respectfully submit this brief, as Amici Curiae, 

in support of Defendants-Appellees American Society of Anesthesiologists, Inc. et 

al. (“Appellees” or “ASA et al.”).   

STATEMENT OF IDENTIFICATION 

Amici are the Association of American Publishers (“AAP”), the International 

Association of Scientific, Technical and Medical Publishers (“STM”), and the 

Federation of American Societies for Experimental Biology (“FASEB”).  Amici 

submit this brief to discuss the correct application of well-settled defamation law 

principles and the profound chilling effect that Appellant’s arguments would have, 

if accepted, on future research, writing, and publication of academic scholarship.1   

AAP is a non-profit national trade association of the U.S. publishing industry 

whose members publish and distribute books, journals, and literary materials of all 

types, including scholarly and scientific works.  AAP’s members range from major 

commercial book and journal publishers to small, non-profit, university and 

scholarly presses, as well as leading publishers of educational materials and digital 

learning platforms.   

 
1 Pursuant to Federal Rule of Appellate Procedure 29(a)(2), Defendants-Appellees 
and Plaintiff-Appellant both consented to the filing of this Amici Curiae brief.  
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STM is a non-profit international trade association of more than 140 scholarly, 

scientific, technical, medical, and professional publishers collectively responsible 

for more than two-thirds of the English-language scholarly and professional 

literature.  STM works to support the integrity and quality of the scholarly record on 

behalf of its members and is operated for the purpose of representing scholarly 

publishers globally.   

FASEB is the nation’s largest biomedical coalition, comprising 28 scientific 

societies and more than 115,000 researchers worldwide.  FASEB is the recognized 

collective policy voice of biological and biomedical researchers and publishes two 

peer-reviewed journals—the FASEB Journal and FASEB BioAdvances.  FASEB 

publications advance science by publishing and globally disseminating research 

across all areas of biology and biomedical sciences.  

The U.S. publishing industry is a major success story, supporting an extensive 

network of American businesses and hundreds of thousands of American jobs.  

Publishers are an integral part of America’s copyright industries, which collectively 

add $1.5 trillion annually to U.S. gross domestic product.  Robert Stoner & Jessica 

Dutra, COPYRIGHT INDUSTRIES IN THE U.S. ECONOMY: THE 2020 REPORT (DEC. 

2020), available at https://www.iipa.org/files/uploads/2020/12/2020-IIPA-Report-

FINAL-web.pdf.  American publishers finance, organize, and execute the world’s 

leading peer review process.  As a result of publishers’ investment, American peer-
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reviewed scholarly articles and journals are exported worldwide and represent the 

gold standard in quality and reliability, preserving the integrity of the scholarly 

record.   

Scholarly publishing is critical to the advancement of scholarship and 

innovation.  Scientific and medical publishers, among other scholarly publishers, 

engage editors knowledgeable in their fields and often subject works to peer review 

by other scholars in the specialized field, thus promoting the publication of rigorous 

scientific papers based on data and information that withstands scrutiny by doctors, 

scientists, engineers, and researchers from all fields, and that may be relied upon.  

Ultimately, scholarly publishers help us harvest, interpret, and contextualize the 

results of scientific inquiry in order to cure disease, spur technological advancement, 

and increase understanding of each other and the universe we inhabit.  Scientific and 

medical viewpoints may differ, and it is not uncommon for scientific results to be 

challenged, debated, or updated with new research and further academic analysis.  

This is central to the scientific inquiry.   

Amici’s interest in the case is twofold:  First, amici have an interest in 

ensuring that courts apply trade libel and First Amendment principles correctly and 

uniformly; and second, amici seek to prevent censorship of or a chilling effect on 

academic scholarship, which impacts the ability of authors and publishers to 
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disseminate important educational and scientific works and contribute to the ongoing 

debates in the scientific and medical communities.   

No counsel for any party authored this brief in whole or in part and no entity 

or person, aside from amici and their counsel, made any monetary contribution 

toward the preparation or submission of this brief. 

SUMMARY OF ARGUMENT 

Amici’s members publish academic, medical and scientific books, and 

journals covering wide-ranging scholarly disciplines.  These journals include leading 

peer-reviewed journals from societies such as the American Association of Cancer 

Research, American Diabetes Association, and American Society of Health-System 

Pharmacists, which have served as forums for ground-breaking research for more 

than a hundred years.  Amici submit this brief to emphasize to the Court that the 

district court’s decision in this case is not an outlier or a “new” legal rule, as Plaintiff-

Appellant claims.  To the contrary, it is wholly consistent with core First 

Amendment protection for academic discourse, and it is based on well-established 

principles of defamation law that consider the context of challenged statements and 

protect conclusions based on disclosed, non-falsified data—even if those 

conclusions are subject to dispute.  Thus, scientific conclusions are rightly treated as 

non-actionable opinion where, as here, they are published in scholarly journals, 
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describe the research and methods on which they are based, and are not based on 

falsified data.   

As the Second Circuit explained in ONY, Inc. v. Cornerstone Therapeutics, 

Inc., 720 F.3d 490 (2d Cir. 2013), disputes over research design, inferences from 

data, or scientific conclusions are not matters for the court but rather for a “trial of 

ideas [that] plays out in the pages of peer-reviewed journals, [where] the scientific 

public sits as the jury.”  Id. at 497.  Amici publish the very works where that “trial of 

ideas” plays out every day.  Academia and research labs, not courtrooms, are the 

proper places for scientific disputes.  In other words, the answer to “contestable 

science” is more science; that is the inherent nature of the scientific prospect. 

Permitting suits like this to proceed to costly discovery—even if they are 

ultimately dismissed—will incentivize parties to bring their scientific disputes to 

court rather than establishing the merits of their products through competing studies.  

The prospect of expensive litigation is a powerful tool to force scientists, academic 

publications, and graduate students to avoid contentious but necessary inquiries, 

even possibly withholding or downplaying results or opinions that could affect 

crucial knowledge society needs.  In the end, crippling litigation costs would force 

the widespread shuttering of important publications and chilling of academic speech. 
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ARGUMENT 

I. THE DISTRICT COURT’S OPINION IS CONSISTENT WITH WELL-
ESTABLISHED FIRST AMENDMENT PRECEDENT 

Plaintiff-Appellant contends that the district court dismissed its claims “based 

on a newly invented categorical exemption to trade libel.”  (D.E. 26 at 16).  Not so.  

In fact, the district court’s opinion is fully consistent with decades of precedent from 

across the country and follows the well-established principle that free and open 

academic discourse lies at the heart of the First Amendment.   

Courts around the country repeatedly find that disputes surrounding scientific 

opinions and conclusions, particularly in academic scholarship, are best resolved in 

academic journals, not via defamation or Lanham Act actions.  See, e.g., ONY, 720 

F.3d at 497 (“[C]ourts are ill-equipped to undertake to referee such controversies.”); 

Underwager v. Salter, 22 F.3d 730, 736 (7th Cir. 1994) (“Scientific controversies 

must be settled by the methods of science rather than by the methods of litigation.  

More papers, more discussion, better data, and more satisfactory models—not larger 

awards of damages—mark the path toward superior understanding of the world 

around us.”) (internal citation omitted); Joseph v. Springer Nature, 2021 WL 

1372952, at *7 (S.D.N.Y. Apr. 12, 2021) (scientific disagreement, including 

“whether certain material supports the conclusion” drawn, dismissed because “the 

Court has no business solving” scientific debates), aff’d sub nom. Joseph v. Springer 

Nature Am., Inc., 2021 WL 6105369 (2d Cir. Dec. 21, 2021); Arthur v. Offit, 2010 
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WL 883745, at *6 (E.D. Va. Mar. 10, 2010) (granting motion to dismiss because 

statements at issue involved “academic questions that are not the sort of thing that 

courts or juries resolve in the context of a defamation action”); Immuno AG. v. Moor-

Jankowski, 77 N.Y.2d 235, 240 (1991) (affirming dismissal of defamation claim 

over letter published in scientific journal).   

Indeed, just last month, another federal district court reiterated that 

“statements of different, even conflicting, opinions, about unsettled matters of 

scientific or medical treatment that are the subject of ongoing public debate and deep 

public interest, cannot give rise to defamation claims” because “[c]ourts do not use 

defamation law to decide or cut short arguments over unsettled questions of what 

medication best or most safely prevents or treats disease.”  Immanuel v. Cable 

Network News, 2022 WL 3030290, at *4 (S.D. Tex. Aug. 1, 2022) (dismissing 

defamation claim over statements criticizing plaintiff’s promotion of 

hydroxychloroquine as a COVID-19 treatment).   

Well-established broad principles of defamation law explain why these types 

of statements are not actionable—and why the district court’s decision here was 

correct and fully in keeping with established law.  For decades, the Supreme Court 

has held that “a statement of opinion relating to matters of public concern which 

does not contain a provably false factual connotation will receive full constitutional 

protection.”  Milkovich v. Lorain Journal Co., 497 U.S. 1, 20 (1990) (citing Phila. 
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Newspapers, Inc. v. Hepps, 475 U.S. 767 (1986)).  Likewise, conclusions based on 

disclosed or assumed nondefamatory facts are not actionable.  Kane v. Chester Cty., 

811 F. App’x 65, 70 (3rd Cir. 2020) (affirming dismissal where “the opinion was 

based on disclosed or assumed nondefamatory facts”) (citation and internal 

quotation marks omitted); McCafferty v. Newsweek Media Grp., Ltd., 955 F.3d 352, 

360 (3d Cir. 2019) (affirming dismissal and explaining that “[a]s long as an opinion 

relies on disclosed facts, it is privileged”).  This is because “a listener may choose 

to accept or reject [the opinion] on the basis of an independent evaluation of the 

facts.”  Hill v. Cosby, 665 F. App’x 169, 175 (3d Cir. 2016) (affirming dismissal) 

(quoting Redco Corp. v. CBS, Inc., 758 F.2d 970, 972 (3d Cir. 1985)). 

To assess whether a statement is capable of a defamatory meaning, New 

Jersey courts “consider the content, verifiability, and context of the challenged 

statements.”  Ward v. Zelikovsky, 643 A.2d 972, 978 (N.J. 1994).  And New Jersey 

is hardly alone.  Neighboring jurisdictions also rely on the same three factors or 

similar iterations.  See, e.g., Biospheres, Inc. v. Forbes, Inc., 151 F.3d 180, 183-86 

(4th Cir. 1998) (treating verifiability as a threshold factor and considering the 

language, context, and general tenor of the statements); Levin v. McPhee, 119 F.3d 

189, 196 (2d Cir. 1997) (considering “whether the specific language used has a 

precise and readily understood meaning,” “whether the statements are susceptible of 

being proven false,” and “whether the context of the statements signals to the reader 
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that what is being conveyed is likely to be opinion rather than fact”); Partington v. 

Bugliosi, 56 F.3d 1147, 1153 (9th Cir. 1995) (considering “the general tenor of the 

entire work,” “whether the defendant used figurative or hyperbolic language,” and 

“whether the statement . . .  is susceptible of being proved true or false”).  

Several cases well illustrate that courts regularly apply these general 

principles to hold that statements about disputed scientific matters are not actionable.  

In Arthur v. Offit, 2010 WL 883745, the co-founder of a nonprofit dedicated to 

opposing mandatory vaccines, sued a magazine publisher for defamation over a 

statement accusing her of lying about the efficacy of vaccines.  The court dismissed 

the complaint, holding that given the scientific debate over mandatory vaccines at 

the time, the statement “lack[ed] the provably false content that is required to support 

a defamation action.”  Id. at *3, *6.  The court further explained that the statements’ 

broader context and lack of verifiability also supported dismissal: “Not only does 

Plaintiff’s claim of the statement’s falsity invite an open-ended inquiry into 

Plaintiff’s veracity, but it also threatens to ensnare the Court in the thorny and 

extremely contentious debate over the perceived risks of certain vaccines, their 

theoretical association with particular diseases or syndromes, and, at bottom, which 

side of this debate has ‘truth’ on their side.”  Id. at *6.  The court concluded these 

are “academic questions that are not the sort of thing that courts or juries resolve in 

the context of a defamation action.”  Id.  
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Similarly, in Immuno AG., the New York Court of Appeals considered the 

specialized context and audience of a scientific journal in determining that the 

defendant’s conclusions were protected opinion.  The plaintiff in that case had sued 

for defamation over a letter to the editor published in the Journal of Medical 

Primatology, in which defendants voiced concern about plaintiff’s use of primates 

for hepatitis research, and over comments made by defendants in the New Scientist 

magazine likening plaintiff’s behavior to “scientific imperialism.”  77 N.Y.2d at 

241-42.  In concluding that dismissal was proper, the court’s analysis was consistent 

with the Supreme Court’s general guidance in Milkovich regarding the distinction 

between actionable factual statements and non-actionable opinion.  The New York 

Court of Appeals first analyzed whether the challenged expressions, however 

labeled, could “reasonably appear to state or imply assertions of objective fact” or 

whether they were non-actionable opinion.  Id. at 243.  The court also took into 

consideration the immediate and broader content, context, and verifiability of the 

statements at-issue.  Further, the court considered that “the Journal of Medical 

Primatology is directed to a highly specialized group of readers—medical doctors, 

researchers and the medical and science libraries of academic institutions.”  Id. at 

253.  In sum, the court upheld dismissal of the plaintiff’s defamation action against 

the scientific journal finding that each was non-actionable opinion applying the same 

considerations the district court used in this case.   
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The decision in ONY, on which the court below relied heavily, is particularly 

instructive.  There, ONY, the producer of a biological substance that lines the surface 

of the lungs alleged that defendants’ peer-reviewed article in the Journal of 

Perinatology comparing the relative effectiveness of different surfactants was 

intentionally deceptive and misleading under the Lanham Act.  720 F.3d at 493.  

ONY alleged that “the substance of the article’s scientific methodology” was flawed 

because it intentionally omitted certain data.  Id. at 492-94.  ONY further alleged 

that if this data was included, “it would be obvious to readers that the differences in 

the results were a result of differences in the groups of patients treated, not of any 

differences in the effect of the particular lung surfactant administered.”  Id. at 495 

(citation omitted).  The Second Circuit disagreed, holding that “when the 

conclusions reached by experiments are presented alongside an accurate description 

of the data taken into account and the methods used, the validity of the authors’ 

conclusions may be assessed on their face by other members of the relevant 

discipline or specialty.”  Id. at 497-98.  

ONY was not an outlier and did not create new law—it was rooted in basic 

First Amendment principles, and articulated a useful paradigm for parsing “fact” and 

“opinion” in the particular context of science and scholarly publications.  The district 

court considered the content, context, and verifiability of the statements at issue in 

the scientific journal—the same factors applied under New Jersey law—to hold that 
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the statements at issue were non-actionable opinion.  See ONY, Inc. v. Cornerstone 

Therapeutics, Inc., 2012 WL 1835671, at *9 (W.D.N.Y. May 17, 2012), aff’d, 720 

F.3d 490 (2d Cir. 2013).  In particular, the court considered the broader context of 

publication in peer-reviewed journals—explaining that such articles are “directed to 

a highly specialized group of readers”— as well as the specific context of the article 

itself, which “reflect[ed] the facts on which the authors’ conclusions are based” by 

detailing the data and research methods used.  Id. at *10 (citations omitted).  Given 

the context of a scholarly journal, the disclosure of methods and data, and the article 

as a whole, the court held that its conclusions should be considered “non-actionable 

hypothes[es] based upon limited and articulated facts” and “any perceived fault in 

the method by which the authors reached their conclusions should be subjected to 

peer review rather than judicial review.”  Id. 

On appeal, the plaintiff in ONY made the same argument as Plaintiff-

Appellant here—it claimed that the court erred by making a categorical 

determination that the statements were matters of opinion and by dismissing the 

complaint prior to discovery.  The Second Circuit rejected both arguments.  

Importantly, it recognized that the words “fact” and “opinion,” taken at face value 

and in their lay meaning, are not helpful in parsing whether a scientific opinion in 

an academic journal is actionable.  While “it is the very premise of the scientific 

enterprise that it engages with empirically verifiable facts about the universe,” it is 
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also “the essence of the scientific method that the conclusions of empirical research 

are tentative and subject to revision, because they represent inferences about the 

nature of reality based on the results of experimentation and observation.”  ONY, 

720 F.3d at 496.  Looking at the context of the statements—which were presented 

in a peer-reviewed scientific journal, directed to the relevant scientific community, 

and described the research and data on which the authors based their conclusions—

the Second Circuit recognized that any disputes over research design, inferences 

from data, or scientific conclusions are not matters for the court but rather for a “trial 

of ideas [that] plays out in the pages of peer-reviewed journals, [where] the scientific 

public sits as the jury.”  Id. at 497.  See also Catalanello v. Kramer, 18 F. Supp. 3d 

504, 509 (S.D.N.Y. 2014) (applying New Jersey law, citing to ONY, and dismissing 

defamation claim where the challenged statements in a law review article and 

subsequent academic lecture were found to be non-actionable opinion).   

The court’s reasoning in this case, relying on this well-reasoned precedent, 

was equally sound.  The context of the statements at issue—appearing in a highly 

regarded medical journal with a specialized audience that understands how to read 

scientific studies, review their parameters, and assess the underlying data and 

resulting conclusions—weighs strongly in favor of finding these statements to be 

non-actionable.  Moreover, the content—assessing whether a particular course of 

medical treatment has better patient outcomes to merit its higher cost—is the type of 
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statement that, even outside the medical context, would routinely be considered non-

actionable.  See Ponzio v. Mercedes-Benz USA, LLC, 447 F. Supp. 3d 194, 235 

(D.N.J. 2020) (holding that “statements like ‘Mercedes-Benz vehicles are state of 

the art’ and have ‘enduring quality’ and ‘the best possible paint job’ . . . are non-

actionable opinions”); Glen Holly Entm’t, Inc. v. Tektronix, Inc., 100 F. Supp. 2d 

1086, 1093 (C.D. Cal. 1999) (“assertions that a particular product is the ‘best’ . . . 

are non-actionable opinions”).  Finally, Plaintiff-Appellant’s attack on the 

verifiability of the statements at issue is, at its core, a dispute about research design 

and conclusions drawn from scientific data.2  Such disputes are best debated in the 

court of scientific and public opinion through critique of the challenged study via 

“[m]ore papers, more discussion, better data, and more satisfactory models”—not 

by bringing defamation claims.3  Underwager, 22 F.3d at 736.   

 
2 The Supreme Court has also declined to impose defamation liability (including no 
finding of actual malice) where, as here, a speaker has offered “‘one of a number of 
possible rational interpretations’ of an event ‘that bristled with ambiguities.’”  Bose 
Corp. v. Consumers Union of U.S., Inc., 466 U.S. 485, 512-13 (1984) (quoting Time 
Inc. v. Pape, 401 U.S. 279, 290 (1971)).  
3 Notably, none of the cases relied upon by Plaintiff-Appellant involve defamation 
claims against a scholarly publisher.  Instead, they are all Lanham Act or similar 
false-advertising claims against a competitor in the context of advertising, not 
editorial academic publications.  See, e.g., Lee v. Carter-Reed Co., 4 A.3d 561 (N.J. 
2010); Patel v. Soriano, 848 A.2d 803 (N.J. Super. Ct. App. Div. 2004); Rhone-
Poulenc Rorer Pharms., Inc. v. Marion Merrell Dow, Inc., 93 F.3d 511 (8th Cir. 
1996); FTC v. NPB Advert., Inc., 218 F. Supp. 3d 1352 (M.D. Fla. 2016).  It is well 
understood that “commercial speech is entitled to . . . somewhat less extensive [First 
Amendment protection] than that afforded [to] noncommercial speech.”  Dwyer v. 
Cappell, 762 F.3d 275, 280 (3d Cir. 2014) (quoting Zauderer v. Office of 
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II. PLAINTIFF’S PROPOSED APPROACH WOULD CHILL 
IMPORTANT WORK BY SCIENTIFIC AND SCHOLARLY 
PUBLISHERS  

The district court was correct to dismiss this case on a motion to dismiss, 

without forcing the parties to engage in costly discovery.  Courts routinely dismiss 

cases involving similar statements on a pre-answer motion.  See, e.g., ONY., 720 

F.3d 490 (affirming grant of motion to dismiss with prejudice); Immanuel, 2022 WL 

3030290 (granting motion to dismiss); Catalanello, 18 F. Supp. 3d 504 (same); 

Arthur, 2010 WL 883745 (same).   

If Plaintiff-Appellant’s position were accepted, and this case were allowed to 

proceed into costly discovery, it would only encourage more meritless litigation by 

stakeholders eager to suppress or chill critical scientific research.  And while the 

 
Disciplinary Counsel, 471 U.S. 626, 637 (1985).  Courts routinely distinguish trade 
libel cases from noncommercial academic speech.  Bracco Diagnostics, Inc. v. 
Amersham Health, Inc., 627 F. Supp. 2d 384, 456 (D.N.J. 2009) (“The Court finds 
that there is an abundance of case law to support the proposition that a scientific 
article is protected noncommercial speech despite the potential for erroneous 
content.”); Oxycal Labs. v. Jeffers, 909 F. Supp. 719, 723-26 (S.D. Cal. 1995) 
(holding that book containing statements about the content of a commercially 
produced vitamin was not actionable commercial speech because “the commercial 
elements of the speech [were] intertwined with the central message” which was 
noncommercial in nature); Neurotron, Inc. v. American Ass’n of Electrodiagnostic 
Med., 189 F. Supp. 2d 271, 275-77 (D. Md. 2001) (holding medical association’s 
publication of article that contained allegedly false statements about defendant’s 
medical devices was unlikely to constitute commercial speech because the authors 
of the article did not propose a commercial transaction and even if some language in 
the article was commercial in nature, it still would not necessarily constitute 
commercial speech).   
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immediate costs would be borne by scientists, research institutions, graduate 

students, and academic publishers targeted by these lawsuits, the chilling effect 

would impact society as a whole.  Scientific and medical research published in 

scholarly publications informs critical debates and broader dialogues about science 

and public policy, including the best way to combat the rising costs of health care, 

develop the next generation of lifesaving drugs, and improve patient care and 

outcomes.   

When faced with similar defamation suits attacking scholarly publications, 

courts have emphasized the significant chilling effect of failing to dismiss at the 

earliest opportunity.  For example, in Ezrailson v. Rohrich, a Texas appellate court 

explained that “in the area of medical science research, criticism of the creative 

research ideas of other medical scientists should not be restrained by fear of a 

defamation claim” because it “would serve to unduly restrict the free flow of ideas 

essential to medical science discourse.”  65 S.W.3d 373, 382 (Tex. App. 2001).  

Similarly, in Immuno AG., the New York Court of Appeals explained that “[t]he 

chilling effect of protracted litigation can be especially severe for scholarly journals 

. . . whose editors will likely have more than a passing familiarity with the subject 

matter of the specialized materials they publish.”  77 N.Y.2d at 256.  The court also 

emphasized that a “hypertechnical parsing of a possible ‘fact’ from its plain context 

of ‘opinion,’” as a practical matter, would leave these authors and publishers of 
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scholarly journals vulnerable with “little alternative to lengthy litigation or 

substantial settlement.”  Id.  Elaborating on the chilling effect, another federal court 

held that “muting [the leading association for this profession’s] voice on important 

issues such as the effectiveness of treatments is too great a cost to support Plaintiff’s 

contentions” and if the “[p]laintiff were to prevail on this issue, any trade journal 

that gave less than a favorable report about a product would be open to suit.”  

Neurotron, Inc., 189 F. Supp. 2d at 277.  

Scholars have written about the costly impact of attacks on scientific and 

academic researchers and publishers.  As Karen Markin, Director of Research 

Development at the University of Rhode Island, explained, scientists are facing 

increasing reputational attacks brought by those seeking to quell advancements 

and/or to challenge academic research because it threatens established commercial 

interests, resulting in these scholars pursuing fewer controversial lines of research.  

See Karen M. Markin, Article, “Libel and the Lab: Scientists and Defamation,” 26 

COMM. L. & POL’Y 1, 5 (2021) (hereinafter “Markin”).  Defending against 

defamation claims against academic works comes with its own perils and is very 

costly.  As Markin explains: “The chilling power of defamation law may be all the 

greater in the academic setting because of the financial vulnerability of most 

individual scholars and academic journals.  Universities and publishers sometimes 

pay the legal expenses of employees or authors who are sued for their academic 
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communications, but not always, which can make academic speakers easy targets 

for legal bullying.”  Id. (citing Amy Gajda, THE TRIALS OF ACADEME: THE NEW ERA 

OF CAMPUS LITIGATION 176 (2009)).   

Defamation claims against academic publications also can impair a scholar’s 

career and ability to undertake new or novel areas of academic inquiry.  Such 

litigation “can detract from [a scientist’s] ability to do research” and can “derail [] 

career[s], especially for young scientists who don’t have the security of tenure.”  

Elisabeth Pain, Scientists Under the Microscope, SCIENCE, (Jan. 28, 

2015), available at https://www.sciencemag.org/careers/2015/01/scientists-under-

microscope.  The chilling effect is most pronounced “in the academic setting because 

of the financial vulnerability of most individual scholars and academic journals.”  

Markin at 5.  

CONCLUSION 

In sum, amici urge this Court to affirm dismissal.  This district court’s decision 

was entirely consistent with First Amendment principles and a long line of similar 

precedent.  Amici urge this Court to consider the significant chilling effect on the 

quality of scientific research, and on the continued viability of the scholarly journals 

that support and publicize this research, if Plaintiff-Appellant’s position were to be 

accepted.  Scientific experimentation and analysis should be robust and free from 

intimidation or interference.  Challenges to scientific conclusions are appropriately 

Case: 22-1411     Document: 45     Page: 24      Date Filed: 09/30/2022



19 

addressed to the scientific community through more experiments, more papers, and 

the rigorous peer-review process. 

 
Dated:  September 30, 2022 

/s/ Elizabeth A. McNamara   
Elizabeth A. McNamara 
Linda J. Steinman 
Alison Schary 
Lindsey B. Cherner  
DAVIS WRIGHT TREMAINE LLP 
1251 Avenue of the Americas 
21st Floor 
New York, New York 10020 
Telephone: (212) 489-8230 
Facsimile: (212) 489-8340 
 
Attorneys for Amici Association of American 
Publishers, the International Association of 
Scientific, Technical and Medical 
Publishers, and the Federation of American 
Societies for Experimental Biology 

  

Case: 22-1411     Document: 45     Page: 25      Date Filed: 09/30/2022



20 

COMBINED CERTIFICATIONS 

1. CERTIFICATE OF BAR MEMBERSHIP 

Pursuant to Local Rule of Appellate Procedure 28.3(d), I, Elizabeth A. 

McNamara, counsel for Amici, hereby certify that I am a member in good standing 

of the bar of the Court of Appeals for the Third Circuit. 

2. CERTIFICATE OF WORD COUNT 

Pursuant to the Federal Rules of Appellate Procedure 32(a)(7)(B)(i), I, 

Elizabeth A. McNamara, counsel for Amici, hereby certify that the Brief of Amici 

Curiae contains no more than 4,694 words, as counted by the word processing 

system used to prepare the Brief. 

3. CERTIFICATE OF IDENTICAL BRIEFS 

Pursuant to Local Rule of Appellate Procedure 31.1(c), I, Elizabeth A. 

McNamara, counsel for Amici, hereby certify that the electronic version of the Brief 

of Amici Curiae filed with the Court via the Court’s electronic docketing system is 

identical to the hard-copy version of this Brief filed with the Court.  

4. CERTIFICATE OF VIRUS CHECK 

Pursuant to Local Rule 31.1(c), I, Elizabeth A. McNamara, counsel for Amici, 

hereby certify that a virus check of the electronic PDF version of this brief was 

performed using Crowdstrike, and no virus was detected.  

 

Case: 22-1411     Document: 45     Page: 26      Date Filed: 09/30/2022



21 

Dated:  September 30, 2022 
/s/ Elizabeth A. McNamara   
Elizabeth A. McNamara 
DAVIS WRIGHT TREMAINE LLP 
1251 Avenue of the Americas 
21st Floor 
New York, New York 10020 
Telephone: (212) 489-8230 
Facsimile: (212) 489-8340 
lizmcnamara@dwt.com  
 
Attorney for Amici Association of American 
Publishers, the International Association of 
Scientific, Technical and Medical 
Publishers, and the Federation of American 
Societies for Experimental Biology 

  

Case: 22-1411     Document: 45     Page: 27      Date Filed: 09/30/2022



22 

CERTIFICATE OF SERVICE 

Pursuant to the Federal Rules of Appellate Procedure 25(d), I hereby certify 

that on September 30, 2022, I caused the foregoing to be filed with the clerk of the 

Court for the United States Court of Appeals for the Third Circuit, using the 

CM/ECF system.  I further certify that to my knowledge all participants in the case 

are registered CM/ECF users and service will be accomplished by the appellate 

CM/ECF system.  

/s/ Elizabeth A. McNamara   
Elizabeth A. McNamara 

Case: 22-1411     Document: 45     Page: 28      Date Filed: 09/30/2022


